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Legality of a Lethal Operati on b y the 

Ceninii intelliuence. Ag ency Ataiiisi i> U.S, Citizen; _ ©J (b)(1) 

.... - ~ —- —— (b)(3) 

I his white paper sets forth the legal basis upon which the Central Intelligence Agency 
(“CIA”) could use lethal force in Yemen against a United States citizen who senior officials 
reasonably determined was a senior leader of al-Qaida or an associated force of al-Qaida 1 

i . _ _ _ Furthermore, (b)(1) 

i 8 U. S.C. 11 i i 9(b), which criminaiizei’the murder abroad of a Uiifed States national: by (b)(3) 
another U.S, national, docs not prohibit such use of lethal force. The text and legislative history 
of tire relevant statutes, precedents of the Office oFJ^gal Counsel (“OLC”), and ordinary 
principles of statutory construction support the conclusion that section 1119 imposes no bar to 
operations against o senior leader of'ai-Qaida or an associated foice who nevertheless is a U.S, 
citizen Section 1119(b) burs only “unlawful” killings (cross-referencing 18 U.S.C. §§ 1111, 

1112, 1113), and, in light of the circumstances outlined below, the killing would not be 
“unlawful” because it would fall within the traditional justification for conduct undertaken 
pursuant to “public authority.” Here, the authority to use lethal force in national self-defense, as 
recognized by congressional enactments, would make this kind of operation lawful, and section 
1119 would not be violated. [ ___ _ .. ]'(b)(1) 


(b)(3) 

Nor would such an operation violate cither 18 U.S.C. § 956(a)—which makes it a crime 
in conspire within the jurisdiction of the United States “to commit at any place outside the 
Uni ted States ns act that would constitute the offense of murder, kidnapping, or maiming i l f 
committed in the special maritime and territorial jurisdiction of the United States” if any 
conspirator acts within the United Suites to effect any object of the conspiracy—or the Wax 
Crimes Act, 18 U.S.C. § 2441. Finally, an operation, under the circumstances outlined below, 
would not transgress any possible constiiudonai {iniita(ion»--- i a cottelumon-A^: iaalso:refevafu: to 
the judgment that a CI A operation would be performed ptixsraant t&pubtic authority and, thus 

would not violate either section 1119(b) or section 956(a),' j _ _ „! (b)(1) 

’ (b)(3) 


(b)(1)- 

(b)(3) 


1 This white paper addresses exclusively the use of force abroad, in the circumstances described herein, 
does not address legal i ssues that the use offeree in different circumstances or in any nation other than Yemen 
might present:] 
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„ __ _ _ .... | Furthermore, 

according to the CIA, although there may be no occasion for surrender in light of the means by 
which such an operation would be curried out, the CIA would prefer to capture this target, and if 
a potential target offers to surrender, such surrender would bo accepted, if feasible. This would 
include .arty targets in Yemeni although the CIA assesses tiiat a capture in Yemen would not be 
feasible at this time. See infra at 20-21. Hie CIA has further represented that this sort of 
operaticn would not be undertaken in u ; perfidious or treacherous manner, f 
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Finally, any U.S, citizen targeted in such an operation would be an indi vidual with an 
operational and senior leadership role in al-Qaida or one of ils associated forces. Moreover, the 
individual would he one who had previously participated in operational planning lor attempted 
attacks on *hc United States and whojrns exp res sed interest in conducting additional terrorist 
attacks in the United Stales.; I • ■ 
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Subsection 11 i 9(b) of title 18 provides that 1[fl].puisan : -who»feeartg-a,rtatiofMU«ftlic 
United States, kills or attempts to kill a national of the United States while such national is 
outside the United Stales but within (lie jurisdiction of unbelief country shall he punished as 
provided under sections 11II , 1112, and 1113." 18 U.S.C. § 1119(b). -4 In light of the nature of 
the operation described above, and the fact that: its turret would be tt "natiohaf &f the United 
States” who is outside the United Suites, itmighthc. suggested that section i t .19(b) would 
prohibit sue!) anoperation. Section 1 -1 19, however, bars only unlawful killings, and the United 
States' use of lethal force in national seH'-defense is not an unlawill killing. 'Section H 19 is best 
construed to incorporate the public authority justification, which can render lethal action carried 
out by a goveninvjHtai official lawful in seme cireumstanecs, and this:public authority- 
justification would apply to such a CIA operation.. (b)(1) 

4< (b)(3) 

Although section i 119(b) refers only to the ‘'punishfments]” provided under sections 
til l, 1112, and 1113, courtshavceonstaisd section If J9{b):teihcb)^E»e the substantive 
elements of those crbs^r«fwiat^|wv^(wiif.fff'trte IS. Sm, e,g. , United Simtis •*. Wfmnm, 

320 !' 3d m. 533 (5lh Cir. 2003); United Slates v. While, 51 F. Supp. 2d 1008, 1013-14 (K.P. 
Cs, 1907) Section 1111 of title IS sets forth criminal penalties for “murder,” and provides that 
s [ m jurdtrr is the unlawful killing of a human being with malice aforethought” Id. §1111(a). 
Section 1112 simitarly provides criminal sanctions for “manslaughter/’ and status that 
“Itnjanslaughter is the unlawful killing of a human being without malice.” id. § 1112. Section 


4 .See als.t i 8 U.S.C- § ! I i 9(n) (providing that ‘'national of the United .States" has ihe msiimug isiatwl tu 
section !0Ha)t22) of the Immigration and Hationefity Act, 8 U.S.C. § 110! (a)(22)). (U) 
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! U.v provides erimimtt penalties for "uttumpts to cmnniu murder or manslaughter," kf § 11 13. 
h is therefore clear that section 1119( b). bars only “unlawful killings,” s (U) 

'ntis limitation on section 111 9(h)'s scope is significant as the legislative history to the 
underlying oflenses that the section incorjmorales makes dear The provisions section 1119(b) 
incorporates derive bom sections 273 and :~i of the Act of March 4, 1909, ch 321, 35 Slat. 
HWhS, 1143, The 1909 Act codified and amended the penal laws oi the United State's Section 
273 of the enactment defined murder as “the unlawful killing of a human being with malice 
aforethought," and section 274 defined manslaughter as "the unlawful killing of a human being. 
vMihout malice " 35 Slat 114.1 6 In 1.948, Congress codified the federal murder and 
manslaughter proMsions at sections 1111 and 1112 ol tit e 18 and retained the definitions of 
murder and manHJuughter in nearly identical lorm. see Act of June 25, 1948, ch. 645 62 Slat. 

■C6. including the. rderenees to ‘'unlawful killing" boat remain in the statutes today— 
references that track similar formulations m some state murder statutes.’ (U) 

Keel inn I.! t4. itself also expressly imposes vttr Jotis procedural lunftatltwts on prosecution Subsection 
n i9(c)(l) require that any prosecution be authorise-1 m writing by the Attorney General, the Deputy Attorney 
General, or-an Assistant Attorney General, and wecludcs (lie approval of such an action "if prosecution tins bean 
previously undertaken by a foreign emmny for the same conduct.” In addition, subsection 1! 19(e)(2) provide* thin 
“Jojo proRSHmrttiit shaJl be ttprawed:ander this Section unless the Attamey General, ttt cpretulUitum with the 
heerenry ol State denrimm that the landixi look place lit a country tn which the person is no lunge pru,i m mitt 
the cottony lacks the ability to lawfully secure the person's, return"--it detenmmitsor, that“is not subject to ntdtdal 
review ,'" id (U) 

‘ A I9t.)8 jotm cortgr@s»tHii CBiBniinee report outlie Act explained that "[ojudei existing law ji.e„ prior « 
tlte 1909 Aetj, there [had been] no statutory definition erf the crimes of nuirdcr or manslaughter." Report by tliv 
5p 1 *al to m ( or tm y lire t ^ tston ol the tw Revision and ( oddkatton of the Laws Lie , ti.R Step Mo 2 
dUth Cong 1st bes-a, at 12 (fan ti tP08) (‘‘Jotm Co .r nice Repot t 1 ') Hie i 878 edition of the Revised Statutes, 
however, did contain a definition for manslaughter (hut not murder): “Every person who, within any oi the places or 
upeti any of lists waters (withtn the exclusive jurisdiction ol the United States! unlawfully and wlilfutlv, tun without 
malice, vihos, slabs, wounds, or shoots at. otherwise iitjuiu.s anotiter, of which sinking, stabbing, wounding. 

! o’.t'ng, or o'.ltvr injury sneli other person dies, e 1 on land or eu, within ur without the United States s , t tits, 
of the t true of manslaughter ” Ret i-,.d Statutes §5341 (1878 «d ) (quoted in f /nited States v Alexander, 47) 1 id 
923, 94.-5-.lS tol (D L C'tr l n Ti) With respect to it,aider, the 190S report noted that the legislation “cnlntges the 
comtiwri-taw dctiniiitm, and is similar in terms to tire statutes defining murder in a largo majority of the States ’’ 
join; Committee Report at 24; see sfyo Revision pf the Renal Law: fftarings on S. 2982 Mefem the Senate as a 
Whole, eOtbCung, IstSess 1184, HS5 (1908) (statement of Senator 1-toybum) (same;. With respect to 
manslaughter, the t'pvt stated that “[wjh.u is said with respect to (tin mu- dor pr< vnten) is trua as to this .suction, 
t situ pout be i f defined mid classified m language sum! tr o that to be (otatd in the statutes of a large majority 
of the Stases." Joint Committee Report at 24. (U) 

’ See, , Cal Renal Code § 187(a) (West 2ti09)('Mui dm s the unlawful ktlliog of a human being, or e 
fete, with malice aSbretksught."); Flo. Stab § 782.04( 1 j(aj (West 2009) (including “unlawful killing of a human 
being” as an element of murder); Idaho Code Ann § ! 8-400! (West 2009) (“Murder is the unlawful kilting of a 
human being"); Nev Ruv Stab Ann, § 300.010 (Wert 2008) (including “unlawful killing of a human being" m. air 
etoinem of tnurder), R. f Gen Laws § 11 .'23'I (West 2008) ("The unlawful killing of a human being with malice 
aforethought is murder "); Taut, Code Ann. § 39-13 -201 (West 2009) (“Criminal homicide is the unlawful killing of 
another person") Such statute*, in turn, reflect the view often expressed in the common law of murder that the 
crime requires an “imtawfuF' killing. See. a. g. , Edward Coke, The Third Part of the Institutes of Law of MtigkmdAl 
(London, W. Clarke & Rons 1809) (“Murder is when a man ol'sotmd memory, and of the age of discretion, 
unlawfully ktiieth within sttry county of she realm any reasonable creature ttt rerum nature under (lie king's peace, 
with malice (ore-thought, ciliwr expressed by the party, or implied by law, so as the party wounded, or hurt, &e. die 
ul the wound, or hurt, Six. within it year and it day after the same "); 4 WjHfem Blackstonc, Comm Ontario® on the 


(b)(1) 

(b)(3) 



T01^gdkT,i m 

(b)(1) 

(b)(3) 

As ih's legislative history inuiuites, guidance as lo the meaning ol wjj u constitutes an 
unlawful killing' in scttimy; 11 1 1 and 11 1 ’ - mil thus lor purge sts of section 1 ] 19(H , l( be 

lot.i d :n 'is- histone,'ll undei stand mgr. of imiulei end manslaughter, 'I hat history shows that 
staU'-, have long recognized justifications and excuses to statutes criminalizing “unlawful*' 
killings. One suite court, for example, in construing that state's mutcler statute explained that 
“the word ’unlawful’ is a l ’mi of ait" that “connotes a homicide with the absence of factors of 
excuse, or justification,” People v, Frye, 10 Cal. Rptr. 20217,221 (Cal. App. 1992). That court 
further explained that the [actors of excuse or justification in question include those thru have 
traditionally been recognised, id at 22! n.2. Other authoritiessupport the same conclusion. Sec, 
v ?• > Lilian ay i> Wuhw, -121 U S <>84, 685 (1975) (rcquueme.ni of “unlawful” killing tn Maine 
murder stuuitc meant that killing was “neither justifiable nor excusable”); cf also Roll in M. 
Perkins & Ronald N. Boyce. Criminal Law 56 (3d cd. 1982) (“innocent homicide is of two 
1 inch (l> just f able and (2) excusable ”} Accoidmgly section 1119 docs not nrswvubc Killings 
uovurep by a justification tiadtiioimlly rcunmi/ed, such as under the common taw or stale and 
federal nuirdev statutes Sue White 51 F Supp 2d at 1613 ("Congress did not intend [section 
1119] to crin-.inaliz.c justifiable or excusable killings."). (U) 

B. 


Before one such recognised'^jusfificattrtn'----die jiisdficafkmiof''puMie aulfrorlty^-sati be 
analyzed in the context of a potentM CI A operation, it is nceessfify .fo explain why section 
11 (9(bj inc<ajKwates ihm p«iii<Ail«|u*filiicatk».' ( :• (b)(1) 


The public roitharity i 


(b)(3) 
t is clear .t 


Ktay he availubta even ift. cases where dt&.panicufer crimmjtl'faittittc-w issue does'not expressly 


to a public siuthprityjirstifeiften. JTosecuUcxBs where such a ‘’public authority" 


l,M'$ cf England 195 (Oxford 17&9) (same); oee also ADigest of Ofutmm afttie Judge A dyocates General of the 
Army 1074 n.3 (1912): ("Murder, at common law, is thir uHlawful kilfirtg by n pcrsoit of sound memory and 
discretion, of any reasonable creature in being and ttmtor the peace of die Slate, which malice aforethought either 
express or implied ”) (internal quotadonMarks oroitled), (U) 

* The same is true with rcspcc to ouier samites, including federal laws, that modify a prohibited act other 
than murder or manslaughter with the term "unlawfully." .See, e g, Territory v ClanzoUv, 89 P. 250, 257. (HM 
1‘crr 1907) (ofinstuimg the term "unlawful" in statute crimm»Hz.ing assault with a deadly weapon as “clearly 
equivalent’' to “without excuse or justification’’). Pot example, 18 U.8.C. <j 2339C makes it unlawful, inter ahti, to 
‘tmlav fully and willfully provided or collect]} lunds” with the intention that they be used (or knowledge they arc to 
lie used) to carry out an act that is an offense within certain specified treaties, or to engage in certain other terrorist 
acts. The legislative jiivory of suction 2339C makes clear that “jl)he imp 'unlawfully’ is intended to embody 
common law defends." H.K. !<ep. No. 107-307, at 12 (2001). Similarly, the Uniform Code of Military Justice 
makes it unlawful for members of the armed forces to, “without justification oi excuse, unlawfully kili[) a human 
being" under certain specified circumstances 10 U S C §918. Now ihstandfng that the statute alr< ad> expressly 
requires lack of justification or excuse. it is rhe lOngstanding view of the armed fotees that “(kjilling ti human being 
.s unlawful' tor purposes of this provision “when done without justification or excuse.” Manual forCuurts-Martia! 
United States (2008 ed.) at IV-63, an, 1 18, commem («)(I) (emphasis added). (U1 

* Where it federal criminal statute incorporates the public authority justificitiion, and the govemmem 
conduct at issue is within tiie scope of that.jtistifteation,: Ut«re. : is np need to examine whether the eriiiinafprobibiuon 
has been repealed, impliedly or otherwise, by some otter statute that might pmenf iaiiy authorize the governmental 
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jvimu Heal ion is invoked arc; umTcrHlatvilahiy rare, see American Law instiiukv, Modal Penal Code 
amiCornmemarie* § 3.03 Corninem l.al 2ri(!f83):;:g/" Vim Fraud imv.siignlimi, $ Op. O.L,(J. 
284, 285 n.2. .286 (1984), and thus ifiere is filth} case law m which conns have tmair/cd the 
scope of the justification with respect to tire conduct of government officials. Nonetheless, 
dtsvusstoRS in the leading treatises and in (heModel Penal Code clemonstrau; its iegit.ims.my. See 
2 Wayne R. LaJ-hve, Substantive Criminal law § 10.2(b), at 135 {2d ed. 2003); Perkins k 
Boyee. Criminal Law at 1093 -f^DeecIs erimitmL sweh as ntkiny or 

desueying, juupertv, taking hold of a person by force and against his will, placing him in 
confinement, oi even taking his life, are not crimes ifddnc with proper public authority.”}; xee 
aha Model Pena! Code § 3.(}1{ !)(a), (d), (e), m 2?-23 (proporng codification of justification 
where conduct is "‘required or autliorivsid by," inter alia, “fhc law defining the duties w functions 
of a public officer . “the law governing file armed services or the lawful conduct of war”; or 
"any other provision ofhiw imposing a public duty”); National Comm'rvon Reform of federal 
Criminai Laws A Proposed New J-'edcn’’ Criminal Code § 602H ) ("‘Conduct engaged m by a 
public servant in the course of his official duties is justified when it is required or mithfl-rked by 
Saw,”). Anti OLG has invoked analogous rationales when it has analyzed whether Congress 
intended a particular criminal statute to prohibit specific conduct that otherwise falls within a 
government risen e y ’;s mi fiiofixies } 1 (U) 

The public authority justification does not excuse all conduct of public officials from all 
criminal prohibitions. The legislature may design some ermiinalvpi’ohibitiotis to place bounds on 
the kinds-gf ^verotn^takciojutocM^ Or the legislature 

may enact a criminal prohibition in order to defhmi tlie scope dfthe conduct that the legislature 


conduct, including by the authorizing statute that might supply the predicate Ear (lie assertion of the public authority 
jusutkfltton itself. Rather, in such cases, the crtniintd prohibition frftBpfy doe* not apply to the particular 
governmental conduct m issue in the first inttaaeebecause Congrats intended that proitihiiion to bo qualified by the 
public authority justification that it incorporates. Conversely, where another statute expressly authorizes the 
government to engage in I he specific conduct in question, then there would ire no need to invoke the more general 
public tmthonty justification dociritic because fat such a case the legislature itself lias, in effect, carved out a specific 
exception permitting the executive to do whut the legislature has otherwise generally forbidden. Such a 
circumstance is not addressed in Hits while paper. <U) 

rt The question of a “public authority” justification is much more frequently litigated m cases where a 
private party charged with a erisne intatpeses the defense tiros he retted upon authority that a public btficial uitegcdly 
conferred upon him to engage in the ctvultengbd conduct, Sw generally United Stales Attormrys’ Manual lit, 9, 
Criminal Resource Manual'§2055 idestribing; andi dismissing three different such defenses of‘’gomusmentirl 
authority”); Nat'anal Comm'n on Reform of Federal Criminal haws, A Proposed New Federal Criminal Code 
§ 602(3);; Mode! Penal Code § 3.03(3)(b); see, also Untied States v. Fulcher, 2M) P.3d 244, 233 (4th Cir 2CKH), 
United States v Soxem bid, 793 F.2d 1214, 1235-36(1 llh Cir. 1986); Umte.it States v lluyjfm, 7-13 F.2d 59, 83-84 
(2d Cir. 1984); Fed. K. Critii P. 12.3 (requiring dafomlant to notify govertaaerit ifhe intends to invoke such a public 
authority defense) Such cases arc nor addressed in this white paper, ;uid (he discussion of the “public authority" 
justification is limited to the question of whether a particular criminal law applies to specific conduct undertaken; hy 
government agencies pursuant to their authorities. (U) 

11 See. e..g. Visa Fraud investigation, 8 Op. Q.L.C at 28748 (concluding that civil statute prohibiting 
issuance of visa loan a'tcn known to he' ineligible did not prohibit State Department from issuing such a visa where 
“accessary" to fwiitate important Immifpaiorand; Haturaltotten Servn^ trnfecover opmtion carried out in a 
"rcasantible" fashion}.. 
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ruts uiiivrvdise aulhorbasd. the Executive to undertake pursuant to another statute. 1 " But the 
recognition firm a federal crimma! statute may incorporate the public authority justification 
rejects the .fact that it would not make sense to attribute (o Congress; the intent with respect to 
«adh oi its criminal statutes to prohibit all s»v«red rtotiyities undertaken by public officials in the 
legitimate exercise of Utetr otherwise lawful authoriti eleven if Congress inis clearly intended to 
make, those smite actions a crime when committed by persons who are not acting pursuant to 
such public authority, in some instances, therefore., the belter view of a cibnituU prohibition may 
wet) be that Ccmgrvss-mcam to distinguish those persons who arc acting pursuant to public 
authority, til east in some circumstances, from those who are not, even if the. statute by terms 
docs not make that distinction express. Cf. Ntmiona v. Untied Suites. 302 U.3. 379, 384 (.1937) 
(fedora} eriminai statutes should be construed to exclude uulhoiv/.eci conduct of public officer:; 
where such a reading ’‘would work obvious absurdity as, for example, the application of si speed 
law to u poiieemasi pursuing. a eriniimil or the driver of-a fire engine responding to an alarm”). 11 
(U) 


Here, in the case of a federal murder statute, there is oo geueral b?.r to applying the public, 
authority jpstiikauon to criRiinaiprtihihftion. for example,, with respect to prohibitions on the 
unlawful use. trf deadly force,'the ModcfBciKif Code recotiimcndL^ that legislatures should make 
the public authority (or ‘‘public duty”) justiRcstion avaitablei tbougli only where the use of such 
force is covered by n more particular justifibaikia (sU'C^ fffi defertsfi pfdttiyi'Sdr the use of deadly 
force by law tmlbrmncnt), where the use of such force ■% otherwise expressly authorised In 
law,*' or when; such force “occur® in the 1 awful conduct of war, " fvkidef Penal Code. 

§ 3.Q3(2)fb),.at 22;s*c.aiw-i& Comment 3, at 2d, Some states proceeded to adopt the Modes 
hnwi Code recommendation 14 Other stales, itlthnitglt not adopting that precise, formulation, 
have enacted specific statutes dealing villi-the fjucsticro of .w-ken public officials :ar£. justified in 
using deadly force, which oH«n prescribe that uii officer acfkig;in the perfornKine.e ofhis olTtci.3i 
duties must reasmwtbly have: believed that, such (dree, .was “neaissary." 15. Other states have more, 
broadly provided that the public authority defense is available where the government officer 
engage:, in a “reasonable exercise” of his official functions. 1 '' There is., however, na federal 


12 See-, t.g„Nardem v, WtiedSia! aj, J02 IJ,S. 379, 384(J937>fgcfv«numa : ii wiretapping was; proscribed 
by federal statute). (U) 

15 EachtxilcMialiy applicable alaifflamusl be carefully and separately csiunmcd todiwem Congress’s 
intent nt thftt ru,pui oich as whether it imposes a lews qualified hmiiaiton than sccoon ) 1 ! Q wtpo&es 
jjwrjfJv, e UnitedStates Assistance to-Countries that Shoot DmmCtvH Aircraft Involved in Drug 1h$hktHg, 

is Op. O L.C l« (i»4); Apptication of Neutrality Act la Official Ooveriuwai Activities, 8 Op. O.C.C 58 (1984) 
(U) 

14 See. *g., Beb, Rev. Stat f 2Sd408{2)(b>; Pa. G.S.A, 1StM(J0(2); YeX. I’wwi (Mai tit.,2, § y,2 l(f). (.0) 

"Sec. Arw.. Rev. Stat. § 1S-410.C; Maine Rev Slat. Ana. lit. !t, | 1023, (U) 

*.SVe. eg, Ala, Stat. f 13 A-3-22; N;Y. Penal Law § 35.QS( 1); LaPnve, Substantive Crimma! ime 
i, I0 2(U, at 135 n L ,see akv Kobinsoti, < nminaiJ mw Ucfensvh § K9(a), at 2! 5 (pruposingdial the defence 
should be available only if the actor engages In the authorized conduct “when ami to the extent notesary to protect 
or further the interest protected: or lunhmd by Che grant of authority" and: whereat “is reiisoMablu in rctution to the 
trn t> si he kam or evils fhrt t n d and the impwtimce of the interest., >o tic fttrtlu t< d by sucli exercise of 
iuititority”); id § i49(c), at 2 i8-20. (U) 
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stasuic dun is. analogous. and neither section i 119 nor any of the incorporated title I S provisions 
siUtnig truth 1 1 »c .substantive elements of die section ! 11 9(h) offense, provide any express 
ftitiduna: in u> the existence or scape of this justification. (U) 

Against this background, (he ttnsohsicme for^thc anatysisof whether section i i 19 
mourpoiat« not only j usl idea! ions generally, but also the public authority justification in 
pariicitia:, is the legislative intent underlying this criminal statute Here, the statute should be 
■ read to exclude from its prtdtibttsry scopekillings thai areenenmpassed:by traditional 
justification;;, which include the public authority justification. There are no indications that 
t om re. s had a contrary intention Nothing in the text o> legislative history of sections 1111- 
] 113 (if title 18 suggests (hat Congress intended to exclude the established public authority 
justthcation from those that Congress otherwise must be understood to have imported through 
the use ot the modifier "unlawful” in those statutes (whie i, as explained above, establish the 
substantive scope of section 1119(b)) 17 Not is there anything m the text ei legislative history of 
section 1! 19 use If to suggest that Congress intended to abrogate or otherwise alToci the 
availability underthatstatute of Shis tradilionaf justification TarTiHings, On die contrary, the 
relevant legislaJivo materials indicate that in enacting section 11 f9 Congress was merely closing 
tsrapin ct field dealing w-itltietiHrely djfFer&tJt hinds of candy et : than that at issue beie. (Uj 

1 he origin of section 1119 was a bill entitled the "Murder of United States Nationals 
Act of 1991" which Senator Thurarond mtrtnit&crd: dtwttg the Ifiid Cdngtttss ifv response to the 
murdet of ap, American in South Korea who had fec^n teach.iftg at a pri vate school there. See 137 
Ceng. Kcc N(m 5-T (! 991) (statement of Sen. Thu.moral). Shortly after the minder, another 
Atitencan tegeitor at the school accused a Former colleague (who was also a U,S. ctlmen) of 
ha vi rvg cofniuiued the murder, add also confessed to helping the former -colleague' cover up the 
crime. The teacher who confessed was convicted in a South Korean court ot destroying evidence 
and aitting die escape of a criminal suspect, but the iudii- tciuitl she accused of murder had 
returned to the United Slates before the eemfesskm. M m k&75 The United States did ltd have 
an ex tradition treaty with South: Korea that would have facilitated prosecution of the alleged 
murderer and tlicteforc, utider then-existing law, "the federal Government hajd) no jurisdiction 
to prosecute a person residing Id: the United States. wl» ha{dj muitfered an American abroad 
except in limited circumstances, such ns it. terrorist murder or the murder of a Federal official.” 

M (U) 

To close the ‘'loophole under Federal law which permits persons who murder Americans 
in certain foreign countries to go punished.” id, the Thurmond bill would have added a new 
section to title 18 providing that ‘‘[wjhocvor kills or attempts to kill a; national ol'the United: 

States while such mtlioimi is outside the United States but within th& jurisdiction of another 
country shall be punished as provided under sections 1111, 1112, and 1113 of this title.” S. 861, 

102d Cong {1991) (incorporated in S. 1241, 102d Cong. §§ 3201 -03 (1991)). The proposal also 


The argument that the use of the terra ‘'unlawful” supports the conclusion that section I i 19 incorporates 
tt«: public authority justification docs not suggest that the absence of such a terra would require a contrary 
conclusion regarding the intended application of a criminal statute to otherwise authorised government conduct in 
other cases. Each statute must be considered on Its ew tew to dettmwte the relevant congreisronttfioient... See 
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(b)(1) 

(b)(3)... 

. '.jp# 

contained a sap.a«ue provision amending the procedures for cxiradition “to provide the executive 
branch with the necessary authority, in the absence of ary extradition treaty, to surrender to 
foreign governments those who commit violent crimes against U.S. nationals.’’ 137 Cong. Rcc. 
8676 (1991) (statement of Sen. Thurmond) (discussing S. 8.61, 102d Cong., § 3). 1 * The 
Thurmond proposal wasincorporateditttaaiJ.«*»itet«-Cffrtie bill that both the House and Senate 
passed, but that bill did not become law. (U) 

l it the f O,Id Congress, a revised version of the Thurmond bill was included as part of the 
Violent Crime Control and Law Llnforccmeiil Act of 1994, H.R. 3355 § 60009, 103d Cong. 

(1994), lire new legislation differed from the previous bill in two key respects. First, if 
prescribed criminal jurisdiction only where both the perpetrator and the victim were U.S. 
nationals, wlicreas the original Thurmond bill would have extended jurisdiction to all instances 
h» which the victim was a U.S. national (based on so-called “passive personality” jurisdiction li; }. 
Second, the revised legislation did not include the separate provision from the earlier Thurmond 
legislation that would have amended (he procedures for extradition. Congress enacted the 
revised legislation in 1994 as part ofFublic Law No. 103-322, and it was codified as section 
1119 of title 18. See Pub. L. No. 103-322, § 60009, 108 Stat. 1796, 3972 (1994). (U) 

Thus, section 1119 was designed to close a jurisdictional loophole--exposed by a murder 
that had been committed abroad by a private individual—-to ensure (he possibility of prosecuting 
U.S. nationals who murdered other U.S. nationals in certain foreign countries tiiat lacked the 
ability to lawfully secure the perpetrator’s appearance at trial. This loophole had nothing to do 
with the s'ort of! iCiA counterterrorism operation at issue here. Indeed, prior to 

the enactment of section 1119,’ the only federal statute expressly making it a crime to kill U.S. 
nationals abroad, at least outside the special'and maritime jurisdiction of the United States, 
reflected what appears to have been a particular concern with protection of Americans from 
terrorist attacks. See 18 U.S.C. § 2332(a), (d) (criminalizing unlawful killings ol'U.S. nationals 
abroad where the Attorney General or his subordinate certifies that the “offense was intended to 
coerce, intimidate, or retaliate against a government or a civilian population’’). 30 It therefore 
would be anomalous to now read section I i 19’s closing of a limited jurisdictional gap as having 
been intended to jettison important applications of the established public authority justification, 
particularly in light of the statute’s incorporation of substantive offenses codified in statutory ' 


'* The Thurmond proposal also contained procedural (imitations on prosecution virtually identical to those 
that Congress ultimately enacted and codified til 18 U.S.C. § JJ 19(c), SttaS. 861, !02(1 Cong. § 2. (U) 

19 Set Geoffrey R. Watson, I'M Passive Personality Principle, 28 Tex. frit’l I ..J, 1, 13 (1993). 137 Ceng. 
Rcc. 8677 (1991) (letter for Senator Ernest V. Molting*, from Janet G. Mullins. Assistant Secretary, Legislative 
Affairs. U.S. State Department (Dec, 26, 1989), submitted for the record during floor debate on the Thurmond bill) 
(S<17S2) (“ The United Stales has generally taken the position that the exercise of extraterritorial criminal 
jurisdiction based solely on the nationality of the victim interferes unduly with the application critical law by local 
authorities.'’). (U) 

10 Courts have interpreted other federal homicide statutes to apply extraterriiorinlly despite the absence of 
an express provision for extraterritorial application. See, e.g., 18 U.S.C. §1114 (criminalizing unlawful killings of 
federal officers and employees); United States v. At Kaaor, 582 F. Supp, 2d 488,497 (S D N.Y 21)08) (construing 
18 U S.C. § 111 4 to apply cxtrniorriiorially). (U) 
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provisions Uuu from all indications were intended in incorporate recognized justifications u: K | 

ii is true ihm here the target may he a IJ.S. citizen. Nevertheless, U.S, citizenship'does 
noi provide a basis for concluding Ural section ! 119 would fail to incorporate the established 
public authority justification for a killing in this case. As explained above, section 1119 
incorporates the federal murder and manslaughter statutes, and thus its prohibition extends only 
to" unlawful 1 killings, IS U.S.C. §§ 1111, i) 12, a category that was intended to include, from all 
cA the evidence of legislative intent, only those killings that may not be permissible in light of 
traditional justifications for such action At the time the predecessor versions of sections ill 1 
and ! 1:11 were enacted, it was urn) rstood that killings undertaken in accord with the public 
amhoiity justification were not “unlawful" because they werejustilicd. There is nb indication 
that, because section i 1 \ 9( b) proscribes the unlawful killing abroad oflj.S, nationals by US 
nationals, it silently incorporated all justifications for killings except tliat public autlunity 
jiistificaticm. (b)(1) ... 

(b)(3) 

HI. 

Given that section 1119 incorporates the public authority justification, tire next question 
is whether a potential Cl A operation would be encompassed by that justification and, in 
particular, whether that just Station would apply even when the target is a United States citiv.cn 
l ira analysts lends to the conclusion that ii would—a conclusion that depends in part cm lire 
further detern irration that this kind of operation would accord with any potential constitutional 
protections of a United Suites citizen in those circumstances (see Infra part VI). hi reaching this 
1 miduMon tins white paper does not address other circumstances involving different facts I he 
facts addressed here would bcsy fficieiu to'estnhlish the justification, wbcthcr-oi not any ■ 
'particular- gun isuaiewtary to the conclusion.^ i 

a. . (b)(3) 

Tbc femuof reference here is dial the UniiMStaicii & cuwenily in-fttf-mids'liof an-tMrm®d- : - 
conflict, sue Authorization for Use of Military Force ("AUM.P’), hub. L No. i 07-40, 115 Sun. 

2?4, § 2(a) (2601.)., and the public authority justification would encompass an operation such as 
this oik- were it conducted by the military consistent with the laws of war. As one legal 
comtnmimorhas explained, by muiip% "if a .soldier inicntlonMly kills an enemy eonibaiant in 
time of war and within the -nibs, rtf warfare, he is not guilty of murder,” whereas, for exampl e,,if : 
that soldier imcmionally kills a prisoner of war—a violation of the laws of mr—"then he 
commits murder," 2 LuFitvc, Substantive Criminal Law § 10.2(c), at 13(5; see also Stale v. Cut, 

13 Minn. 341,337 (1868) (“Thai ii is legal to kill an alien enemy in the heat and exercise of war. 
is undeniable; out to kill such m enemy after he laid down his turns, and especially when he is 
conl'med in prison, is murder,”): Perkins & Boyce, Criminal Law at 1093 ("liven in time of war 
an alien enemy may not be killed needlessly after he has been disarmed and securely 

n In.tight of Ok conclusion that section 1 119 and the statutes it cro$4-rcffirenees incorporate tins 
justification, ami that the justiiicajteri vrattW eo:ver ffl' i »p»ti.ott of the sortdlseumM here,: this discussion docs not 
.address whether other femtimls might exist for concluding that such an operation would be lawful. fgSZffF) 
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(b)(3) 


imprisoned") ~ Moreover, withoui invoking ifepublic auihoiiry justification by u?rnjs„ OLC has 
i-dicd on the sumo notiun in anopiniyR addressicy.ilat; iaieniud.scope ufu federal criminal 
sianac jftat concerned the litre .of possibly lethal fixer.:. &m MiHia States Axsisurntx to Count rim 
tliui'Shout /.Vww ClvU Aircraft Involved in Drug Trafficking., 18 Op Q.L.C 148, 164 (I $94) 

(.* Shoot IJmvn Opinion ) (t i leluding that the At reran .Sabotage Act of 1984 18 U.S.C 
§ 32(b)(2), which prohibits the willful destruction of a civil aircraft and otherwise applies to U.S. 
toventiiicnt conduct should not be consttucd to have “tiic surprising and almost certainly 
unintended effect of criminalizing actions by military personnel that are lawful under ,, , M , 
mtenitukum' law and the laws of turned conflict"). . ') 

(b)(3) 

As explained atevc. an-'epfcraCipaof4fe»tti^t^''fee't!ffgt^at:8^]orMMtof'Oi*.ai- 
t v )mdu or its ussoctatod forces who participated in operational planning for attempted .attacks on 
the United States on behalf of such forces and who continues to. plan such attacks ,'iVr supra tit 
< ' uc | 1 a: > individual would have engaged in conduct bringing him within the scope of the 
AiJMF Any military operation against such a person, therefor e, would be can ied gut against 
someone who is within the core of individuals against whom Congress has authorized the use of 
necessary and appropriate force, (T^NP) 

1 'his sort nf operation would also be consistent with the laws of war applicable to a mm- 
mtemational armed conflict"- 5 if carried out by military personnel, Any military member 

u OP fivhtkrCmmiem Aj<mm Tornt/vMLfraeiv. GVvmin letittf/xrw'tiffQI M9m% fy-46-iih M. 375, 
tK. f!si,i«’ S«t m ire Conn sitting as the High Conti of Jusnca, 700(5) (“When soidicn of the Israel Defense i ones 
aiipe • win o ih tows of arm lumilut they ire acting % law , <mdUity hnvi .igoodjiiMiiTtminidi.k'im (to 
r i i i.tl turf ithi in j umiur fdwsyact contrary to the tews of armed eonflkl thevmay be, iniCJ- aUn - > nulls 
liable toMhcu aetious '), C.:Ue>- v CnYtouw. 519 P2d l$4, !93 (5:h Cir. l97S>(‘Word« to kill ntmisrim 
Vietnamese would be an iltegat- order. and... if {the defendant) knew* the order was illegal or siwnddhtive known it 
was illegal, obedience to ;m order was fldl udegid dcfanse’ , ). (U) 

‘ J The itiles of imn-miermniottal armed conflict ure releviui: because the Supreme Court has held that the 
United States is engaged in a non-tmen.niona! armed conflict with a!-Qaida. Hanuhm v. JiimsfuMSM U.S. 557, 
h'PiQl (2006* AifhoiiJghuntmwnliOn of th eMnrfdiesussedherc w'OHld.oecuf in Yemen, a locution ttai is for from 
the iiiusi active theater of combat between the linked Shifcs anti aNJaidaffiiat iWr om affect the coiiehrskrtt. There 
appears to bei.it> ituiltcirity for the {smppsiifon ih-ttt: wfeer* one? of the parties to aaarfiiedfionilret ptans trad osecetes 
opt-rmioiis from a base in a new nation, trn operation to engage the enemy: in that lOeatiou can never be part of the 
original armed con flic t—ami thus subject to the laws of war governing that conflict—-unless and until the hostilities 
become sufiiciemty intensive and pmtraciod within that rtew location. Moris there any obvious reason why tint; 
more categorical, issttej-speeffle rule shonid: govern in a ftenfiitiernatisntsl armed eouiliei, Mother, the detemrfmnion 
of whether apart dwtar operation wimid bepan of anongtiiogibBfed ctJnflici for.purposes «f : »t«JTtatk>tvai law 
retjftlrw coiKideraiion eftfw particular fitets and ctreuntstanees present infeaeh case. 

Here, any potential ttperdlRm wotrlil target a senior leader tif aMjaida ofiSs associatedforces, -MbRovor. 
such an oponiti'an wottkl !m conducted in Yemen, where s eo-belligerent of al-Qaida, engaged m.host.r!ifies trg«insi 
the United fftates as part of the same comptehcnsive armed conflict and in league with the principal enemy, has a 
signiflcum.irmi organized presence, and front wltich it is condtsctirtg taJfsrisi training in attorgniuzetfutanitw anti 
has. executed trod is planning to execute attacks against the United States. Finally, the target of such ait operation 
would he someone continuously planning attacks from that Yemeni base of operations against it e United Stares as 
the conflict with ai-Qaioa continues These facts in combination support the judgm m that tins sort ot operation to 
Yemen would be conducted as part of die noii-international armed conflict between tiro United Simas and al-Qaida. 
fteT'ffi) 
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responsible For such a strike would likely have an obligation to abort a strike if lie or she 
concluded that civiliancasualties would he disprwposiiiBRnc or that such a strike would in any 
other respect violate the laws of war. .See Chairman of the Joint Chiefs of Staff, Instruction 
5<S 10.0115, fniptcmaUanon oj the. DoD Ltnr of War Program 1] 'ha. al 1 (Apr. 3U, 2010) ("It is 
DGD policy thnl ,. . finjembers of the DOD Components «©«ipiywith Ore law <d'war during all 
tinned conflicts, however such conflicts arc characlcimd, and in all other military operations.”). 

Moreoverthe targeted trahire of this sort of cipprar ion would help to ensure that i t would comply 
with the principle of distinction. .%«, e.g., United States Air Item:, Targeting, Air Force 
Doctrine Dmuncnl 2- 1.9, :u M (June 8, 2006) (explaining that the “lour fundamental prmcipie.s 
that are inherent to all targeting decisions" are military necessity, hitmarniy (the avoidance of 
unnecessary .mitering), proportionality, and distinction). Further, while such an operation would 

be conducted without warning, it. would not violate the prohibitions on treachery and perfidy-. 

which arc addressed to conduct involving, a breach of confidence by the .assailant Site, e.,g., 

Hague Gottvvniion IV k Annex, .an. 23(h), 36 Slat, at 2301-02 f'(iji is especially forbidden ... to 
kill or wound treacherously individuals heiPngihg to the hostilenation or army"); of. aim 
Protocol Additional to the Gencvtt Conventions of 12 August IN9, and Relating to the 
Protection of Victims of international Armed Conllicts, art. 3?( J) (prohibiting die killing, 
injuring or capture ©fan adversary in an International armed ©on flicf by resort ler acts "inviting 
(he. confidence of jfhit’J adversary.. . with intent ip-.fc&ay jli@t-eoot9d«»ed, : " irreiuding. feigning: a 
desire to negotiate under truce or (lag of surrender; feigning incapacitation:: and feigning 
rancomhiiam status:),.'"' 

(b)(1) 
i (b)(3) 


In ligin of all these eheumskmeeSj nmi'Mtffly werpiicn itguiiist the sort of individual • 
described above would comply with mieniatictitnl taw, including the laws of war applicable to 
this armed coriflict,: and would'fail within C©tigre.^s s :s aataration 10 use “necessary and 
app.-opiiuie force" against al-Oatda. Consequently, the potential attack, if conducted under 
military authority in the manner described, should be understood to constitute the lawful conduct 
of war and thus to be encompassed by the public nuthority justifiemion.. 

’ (b)(1) 


Given the assessment that an analogous operatidn eamfcd:oui.pumrani to the AUMF 
would fall within the scope of the public authority justification, them is no reason'to reach a 


** Although tilt* United States is not a pany to tiro first Protocol, the State I Separfmcnt has anamtoeisti that 
"we support the principle that individual combatants not kill, injure, or capture enemy personnel by resort to 
pet fid y " Rcmnrte. of Mroliaol J, Mathesoa, Deputy Legal Adviser Depart mete of State, The Sixth An mat American 
Red Cross- WmhiMpM CaMcge of law Conference on imernaffimd Hmnamteiriem Law. A Workshop, on Ctatumo' 
imntontmi Law and the 1977 Promote Addiitmstl to tint iS tS Geneva Conventions, 2 Ara. U. J. of Tnt ’ l L. & 
ftel'yrt 5,435 ft«?). (U) 


W 
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different conclusion for a ClA operation. 25 As discussed above, such an operation would consist 
of an attack against an operational leader of an enemy force, as pari of the United States’s 
0 j.!& 0 ' l ’f? non-international arracd conflict with al-Qaida.: 

■ (b)(1) 
: ; (b)(3) 


j ___ JFinally, the CIA-—:. ".. .’ 'i... (b){1) 

would conduct an operation of this sort in a manner that acco rds with the ruIos of intornulionaf (b)(3) 

humanit arian law governing fliis armed conflict! 

Sec supra at 2, 4-5, 3f ‘ (b)( 1) 

i. — —.-. ; . ‘(b)(3) 

n The potential restrictions imposed by two other criminal laws—18 U.S.C. §§ 9.16(a) tmd 244 1—arc 
addressed in Parts IV and V of this white paper. Part Vl explains why the Constitution would impose no bar to a 
potential CIA operation under these circumstances, based on the facts outlined above. (U) 

*r. ; . . — . : ''(b)(1) 

I ■ - ' , j/ (b)(3) 

; ... ..... .. . __ ___ . . - If the killing 

by a member of the armed forces would comply with the taw of war and otherwise be lawful, actions of CIA 
officials facilitating that killing should also not be unlawful See, e.f;, Shoot Down Opinion at 165 n 33 (“|0)r.e 
cannot be prosecuted for aiding and abetting the coinmissioirof an act that is not fiself a crime.") (citing. ..... 

.' j. (b)(1) 

(b)(3) 

Nor does the fact that CIA personnel would be involved in this sort of letlml operation iisell cause it to 
violate the laws of war. U is true that CIA personnel, by virtue of their not being part of the armed farces, would not 
ctyoy the immunity horn prosecution under the domestic law of the countries in which they act for their conduct in 
targeting tmd kilting enemy forces in compliance with the laws of wur -an immunity that the armed forces enjoy by 
virtue of their status. See Philip Alston, Seport ofthe Special- Happoriottr oh extrajudicial, summary or arhttrmy 
executions H 71, at 22 (United Nations Human Rights Council, Fourteenth Session, Agenda Kent 3, May 28, 2010); 
see also Yorum Dinslein, The Conduct of Hostilities Under the haw of International Armed Conflict 3 i (2004) 

("Conduct of Hostilities’'). Nevertheless, lethal activities conducted In accord with the laws of war. and undertaken ; 

in Ute course of lawfully authorized hostilities, do not violate the Ims of war by virtue of the fact (hut they are 
carried out in pan by government actors who are not entitled to the combatant's privilege. The contrary view “arises 
... from a fundamental confusion between acts punishable under international law and acts with respect to which 
international law affords no protection." Richard R. Baxter, So-Called "Unprivileged Jlalligerency Spies. 

Guerillas, ami Saboteurs, 28 Brit. Y.B. Int’l l„ 323,3<12 (1951) {“the law of nations lias not ventured to require of 
States that they . . refrain from the use of secret agents or that those activities upon the part of their militury forces 
or civilian population be punished”). Accord Yomtn Dinslein, The Distinction Between Unlawful Combatants and 
War Criminals, in international Law at a Time of Perplexity: Esso}’* tn Honour ofShnhtai Roxennv. 103-16 (Y, 

Dinslein ed,, ! 989). Statements in the Supreme Court's decision in Ex parte Quirin, 317 U.S. 1 (! 942), are, 
sometimes cited for the contrary view. Soe, u.g., id. at 36 n.)2 (suggesting that passing through enemy lines in order 
to commit “any hostile act” while not in uniform “renders the offender liable to trial for violation of the laws of 
war”); id ut 31 (enemies who come secretly through the lines for purposes of waging war by destruction of life or 
property “without uniform" not only are “generally not to be entitled to the status of prisoners of war." but also "to 
be o(Tenders against the law of war subject to trial and punishment by military tribunals"). Because the Court in 
Quirin focused on conduct taken behind enemy lines, it is not clear whether the Court in these passages intended to 
refer only to conduct that would constitute perfidy or treachery. To the extent the Court meant to suggest more 
broadly that any hostile acts performed by unprivileged belligerents tire for that reason violations of the laws of war, 
the authorities the Court cited (the Licber Code and Colonel Winthrop’s military law treatise) do not provide clear 
support. See John C. Dchn, The Hamditn Cast' and the Application of a Municipal Offense , 7 J. Irtt'l Crint. J. 63,73- 

mMmi . ... 15 
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Hurtling in ihc text or legislative history of .section 1119 indicates that Congress intended 
10 crimimiiize such aw tvpcfalhm.. Section I i 19 incorporates the traditional public authority 
justification-, and did not impose any spsera.1 liniitaiion oft thu scope oftltat justification. As 
explained above, supra at 10-12, the legislative: history of that criminal jmiMbitkm revealed 
( oiuy ess’s intern to close a jurisdictional loophole that would have hindered prosecutions of 
mtiid -1 canted out by private persons abroad It offers no indication that Congress intended to 
prohibit the targeting of an enemy leader during an armed conflict in n manner that would accord 
with the laws uf war when performed by a duly authorized government agency Nor does it 
fndseate tltai Congress, tit closing the klcudfied loophojc, meant to place a limitation or. the ClA 
,ifeu tvouW fm .apply .tft tfee- 

(b)(1) 

(b)(3) 


... . Thus, just as 

Congress would not have intended section 1!! 9 to bar a military attach on the sort of individual 
described above, neither would it have intended the-provision to prohibit an -aiUrch wa flic same 
un get. in the same authorized conflict and in similar eompiuttice with the laws of war, earned out 
i>v the CIA i;i accord with 

(b)(1) 
■ (b)(3) 


Finitliy, there is iui basis in priorOLC precedent for reaching a different conclusion. 
Outside the contest' of the use of deadly force, OLC hits iindoecasion to address whether 
particular criminal si-aiiaos ^ald.bc sowing •to-criOTinalha-dfiewise atoth£*r«red-g<*vei'«mcm 
activities, iiotvvvtfjsttiiidiiig the absenee of imex press exception to that effect. OJX’s opinions on 


Wpmt, «e Baxter, So-Calhul nhtpHvii^ad Hvtti$cm\ey ," 28 Bril. V.B. Inf It..at 33940; Michael N. 
Schmitt, Humumiariwi Law and Direct Participation In tiostiiaim by Private €ontra0m , tt or Civiium Hmpiaymit, 5 
Chi. 1. Ini'i I, 511, 5?. n45 (.3005); W. itays Parks, Special forces ' fYear ofNoti-Sinniitird Uniforms, <1 Chic, J. 
tm'I L, -193.510-11 n.31 (2003). -Dob’s surreal Manual fur Mill!ary Commissions, however, does iroi endorse the 
view that the eoitiinission of an iinprivitegodhelligererit.iict, wiihmit more, constitutes ii violation of the international 
’.tv* of war. See Manual lor Military Gcmtmfesions, fart IVy§ 5(t3),.CoiTime®r,si 1V4 1 (^OSbetf,, Apr 2?, 2010) 
('imiT iler 'nr utflfciinri of scrtaM +>odi [y tpjiny "ccnuisiitsd While ihe asSuiusl diet nut wiser the of 

privileged bdlljjsieiwy’' eun he tried by a military eowroissifln “even iPsuch conduct doe* imi violate (he 
miermikmal law of wai"). . . 

2V As one example, the Senate ‘Mport pointed to the Department of Justice's conclusion that the Neutrally 
Act, 18 U.S.C § 960, prohibits conduct by uriviiiopiHties buus not applicable to the CIA endofiu-i government 
agencies. id Tk- Senate iSauUi^e-was premised 

on the aasmwn (hat in the ease of government agencies, thsie is an “absence ofrlu* mens rvu necessary io the 
olTeiwe.” M in fk-t, however, the Department's conclusion about that Act was not based cm ciucslioMS of mens n», 
but instead: otra carcfulamtiyub^ dcfliunsttaKsigthat GtntpessdM: not intend the Act, despite its words of general 
applicability, to apply to fhe aetivities orgovmHJwni oflictals:«eting within the course and scope of tiicir dirties as 
officers of the United States. See Application of Neutrality Act to Official Gvvcnmwm Activities., f> Op. 0.1- C, 58 
(19A5) (U) . 
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suds quasi ions have no! directly invoked the public authority justification, but they have engaged 
in. the same bask, context-specific inquiry concerning whether Congress intended Die criminal 
statute at issue to prohibit government activities:in ■dronmsl'niiecK- -where thesame mirducJ vvmttd 
be unlawful if performed b y a private person, OUC concluded' in one such opinkm that a 
statutory prohibition on granting visas to aliens in sham marriages, S U.S.C. ■§ F2tti (g)Q), would 
not prohibit granting such a visa as part of an undercover operation. Visa Fraud tnvexiigaiimi, 8 
On O 1. < at 284. OLC explained that courts' have recognised} that it may lx- lawful for law 
enforeurocM agents to disregard otherwise applicable laws "whenttiiting action that is necessary 
to attain the permissible law enforcement objective, when the action is carried out in a reasonable 
fashion,'* id. at 287. The issuance of an otherwise unlawful visa that was necessary for the 
uiKlvreora operation to proceed, done inoircu«istwices~“ <i fo5 a limited purpose and wider close 
sttporvtsiort ,f "~thsi were “rditsdstahte." didmob vio late the federal(stetrwe. id tif : 2$8. • Given the 
combination of ctrcumslanecs concerning sucii an operation, it plainly would meet this standard. 
Sru ai.w infra at 19-22 (explaining that a C’lA operation under the proposed circumstances would 
comply with constitutional due process and (he Fourth Amendment’s ''reasonableness” test for 
the use of deadly force);..' '(b)(1) 

(b)(3) 

Accordingly, the combination of dreifinxitukes present here supports die judgment that a 
CIA. operation of this sort would be encompassed by the public, authority justification. Such an 
operation, therefore, would not result in an "unfawfuF’ killing under section 1111 and thus would 
not violate section 1 j i 9. ■ 

(b)(1) 

TV. (b)(3) 

For similar reasons, C’lA operation of the kind discussed here, would not violate another 
federal erimin:;; statute dealing with "murder” abroad. 18 U.S.C. § 956(a). Thai law makes it a 
crime to conspire within the jurisdiction of the United .States "to commit at any place outside the 
United States an act that would constitute the oficiisc uf murder, kidnapping, or maiming il 
committed in the special maritime and territorial jurisdiction of the- United States” if any 
conspirator acts within the United States to 1 (fee! any object of the conspiracy. (J$/Kl'5 

Like section 1119(b), section 956(a) bars only unlawful killings, and the United States’ 
use nf lethal force in national self-defense is not an unlawful killing Section 956(ai incorporates 
by reference the understanding of‘‘murder” in section 11! i of title 18. for reasons explained 
aitr her in this white paper, .vwr supra at 5-7, section 956(d) thus incorporates the traditional public 
authority just! hem ton that section 11 il tot ognt/es A CIA operation, on the facts outfitted 
tbuve would he covered by that justification Not does Congress s reference in section 95q(n) 
to "titc special maritime and territorial jurisdiction of the United States” reflect an intent to 
transform such a kitting into a '‘murder" in these aicumstanu".*—notwithstanding that the 
analysis of the applicability of the public authority justification is limited for present purposes to 
operations conducted abroad A contrary conclusion would require attributing to Congress the 
.surprising intention of criminalizing through section 956(a) an otherwise lawful killing of an 
enemy tender that another statute specifically prohibiting the murder of U.S. nalt oj tali; abroad 
does not prohibit, (b)(1) 

(b)(3) 
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(b)(1) 

(b)(3) 



(b)(1) 

(b)(3) 



The legislati ve history of section 956(a) further confirms the conclusion that thru statute 
should not be so construed. When the provision, was first introduced hi the Senate in 1 995, its 
sponsors addresser! and rejected the notion that the conspiracy prohibited by that section would 
apply to Yitily authorized” actions undertaken on behalf of the federal government. Senator 
Uidcn introduced the pmvision at the behest of lire ."resident, as pan of a larger package of anti* 
terrorism legislation Sea 14! Cong. Rec 4491 (1995) (statement of Sen. Ridon). Ho explained 
that the provision was designed to *'11110 :i void in (he law,” because section 956 at the time 
prohibited only U.S.-based conspiracies to commit certain property crimes abroad, and did not 
address: comes against persons. Id. at 4506. The tun end mem was designed lo cover an offense 
"committed hv terrorists’’ and was “intended to ensure that (lie government is able to punish 
those persons who t&d.Uhe'Uruihid'Siatost.ara basem which toplorsneha crime to be earrii'd out 
outside tile jurisdiction of the United States” M. Notably,: the sponsors of live new legi slat ion 
deliberately declined to place the new offense either within chapter 19 of title IS, which is 
devoted to ■‘Conspiracy," or within chapter 51,.which collects “Homicide.” offenses (including 
those established in sections I If J... 1 I 12, 1113 and 1119), Instead, as Senator Ridon explained.. 
“Is'jection 936 is contained in uhuplcr 45 of title 1.8, Untied States Code, relating to interference 
with the foreign relations of the United States,” and thus was intended to "covert j those 
individuals who, without appropriate goveriiiwcnta) authorization, engage in prohibited conduct 
that is harm'iui to the foreign relations of the United States ” Id at 4507 Because, as Senator 
B.'den explained, tire provision was designed, like Other prttvisions tjf chapter 45..to prevent 
private interference withU.S, foreign relations, "(i}l is not intended to apply to duly audlmiml 
actions undertaken-art be half o ftlic U n Rod States Government;” ld.\ .mt also 8 Up 0.1..0 38 
< 1984) (concluding that, section 5 of the I’hnwrality Act, 18 U.S.C. § 9(50, which is also in chapter 
45 and which forbids the planning of, or participation in. military or naval expeditions to be 
carried on from the Untied States against a foreign state with which the United States is at peace, 
prohi bits only persons acm.tg in their private capacity from engaging- in stteft pomhieh and does 
not proscribe activities undertaken by government officials tVeiiag within the course arid scope of 
their duties -as United States officers). Senator Daschle expressed this same understanding when 
he introduced the identical provision in a different version of the anti-terrorism legislation a few 
months inter. See 14 i Cong. Reo. 11,960 (1995) (statement of Sen Daschle). Congress enacted 
the new section 956(a) the following vear, as part of the Antiterrorism and hffoctivoJDeath 
Penalty Act, lmb. J No. 104-132,tk’VII, § 704(a), llOStat 1214, 1294-95(1996.) Vhe 
legislative history apposed to contain construction of secsiont95-6(a) 

described by SonatoVs Bklen and Daschle. (U) 

■ Accordingly, section 956(a) would not prohibit an operation oi the kind discussed here. 

(b)(1) 

(b)(3) V. 

The War Crimes Act, 18 U.S.C. § 244 i, which makes it a federal crime for a member ol 
the Armed forces or a national of the United States to "commit! i a war crime." fd § 244! (a) 
Subsection 2441 (c): defines a “war crime” for purposes of the statute to mean any conduct (i) that 
is defined as ti grave breach in any of the Geneva Conventions (or any Geneva protocol to which 
the l S. isa party); (it) that is prohibited b> four spot died article* of 'he ! mirth i lapte 
Coiiveuiiot! of 10(17, (iii) that is.a "grave breach” of Common Article 3 of the Geneva 
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Conventions {.if, defined elsewhere in section 24-i |) when committed ‘'tit (he context of and in 
association roth an . nned conflict not of an international character”;« (tv) that is a wiliiui 
Killing or infliction ci! serious injury in violation of the 1996 Protocol on Prohibitions or 
Restrictions on the Use of Mines, Booby-Traps and Other Devices. Of these, the only subsection 
potentially applicable here is that dealing with Common Article 3 of the Geneva Conventions Ti 

(U) 


In dGinrng what conduct constitutes .a “grave breach” of Common Article J for purposes 
e l the War Uinrcs Act, sufeecripn 2441(d) includes “murder,” described in pertinent-part as 
‘ |!|hc act o( a person who intentionally kills, or conspires or attempts to kill .. one or more 
persons taking no active part in the hostilities, including those placed out of combat b) sickness, 
wounds, detention, or any other cause ** 18 U.S.C § 2441 (d)(t )(D) This language derives from 
Common Article 3(1) itself, which prohibits curtain nuts (including murder; against ”{pfersons 
uiktnjt i o tut vc pan m the hostilities, including members of sr red fence’! who bnu lard down 
Uieii arms am! those placed 'httrgde combat’ by sickness, wounds, dulemimi. nr any other 
cause.” Sea, e.g., Geneva Convention Relative to the Treatment of Prisoners of War, Aug. 12, 
1949,11955] art >{ 1). 6 U ,5 T, 3316, 3318-20 Although Common Article i is most commonly 
■applied with respect fo persons within a belJiiiereni party’s cor.'rvl, such, as detainees, the 
uuiaini.ee of the artick; is not so limited-—il protects all “(p]ersuns taking no active part in the 
hostilities" in an art net! conflict not of an international character. (U) 

Whatewr might be the outer bounds of this category of covered persons, it could not 
encompass an individual of the sort constckirod here, Gwmmcfo: Article 3 rirtes:hot alter the 
fundamental l,isv-ol‘-war principle cemeerning a bdligercnt party’s right in an ■armed-conflict to 
target individuals who artvpatt of'an enemy’s armed forces. The language of Common Article 3 
“makes dear that nrcrnbm of such unwed forces {ofboth the state- and nan -state part ies to the 
cvnUietj . . are considered as Taking no active part in the hostilities' only nnue they have 
disengaged from ibcii lighting function (MtavelaidfoowiT their at ms’) or arc placed hoi s <k 
combat, mere suspension of eottibot is mulTittehL’V kitepairohal Conunitiee of the Red Cross, 
Interpreti ve Gnickntce on (he Notion of Direct PatPkdpshmbtAmiihks Under intmntikmul 
Humimitarmi Law ?.8 (2009); cf aha id, at 34 (“individuals whose continuous function involves 
the preparation, execution, or command of acts or operations amounting to direct participation in 
hostilities a-i assuming a continuous combat function,” in which case they can be deemed to be 
members of a mah-sUite ttnr.^hgroup subject to ctvmimious targeting); dctiardGhtiniM v, (Mama, 
699 i\ Supp. 24 4.1, 65 (D.D.C. 2009) (“the fact that ‘members of armed forces who have laid 
down their arms and those placed hors ik combat’ rou rnrf ‘taking, fapf active part in the 
hostilities’ necessarily implies that ‘members of armed forces' who have not surrendered or brat 
i neuptieiuhcd arc 4 tak i ng fan}, nctfve part in the hostilll ies’ siiapiv by virtue-of their membership 
in those tinned forces"); id at 67 ("Common Article 3 is not a suicide, pact; it does not provide a 
free pass for the members of an enemy’s armed forces to go to or fro as they please so long as, 
for example, shots aw not fired, bombs are not exploded, and places are not hijacked’ ,1. An 


!5 An operation of the kiwi in quertiaR here would not involve conduct covered by the Land Mine 
Protocol. And the articles of the Geneva Conventions to which the United States is currently a party oiiuir iban 
Common Article 3, as well as the relevant provisions of the Annex to tile Fourth Hague Convention, apply by their 
tent only to nmd conHicis between moor moie o‘ the parties to tin Comr'lions Su> up Ctem va CunvenUuii 
Relative to the 1 reastmai! of I'-isoncrs tit'War, Aug, 12,1940,) 195,1], ait 2,6 U.8.T. 3.5)0, 34U0 US/RH 
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active, high-level leader of an enemy force who is continually involved in planning and 
recruiting for terrorist attacks, can on that basis fairly be said to be*, taking “an active part in 
hostilities.’’ Accordingly, targeting him in the circumstances discussed here would not violate 
Common Article 3 and therefore would not violate the War Crimes Act,-1 

! . ' (b)(1) 

v, < b X3) 


Although (as explained above) (his sort of CIA operation would not violate sections 
1119(h), 956(a) and 2441 of title I S of the IAS. Code, the fact that such an operation may target 
a U.S. citizen could raise distinct questions under the Constitution. Nevertheless, on the facts 
outlined above, the Constitution would not preclude suen a lethal action because of a target's 
U.S. citizenship. | t (b)(1) 

.. (b)(3) 

I he l-lftlt Ameinimcnt’s Due Process Clause, as well as the Fourth Amendment, likely 
protects a U.S. citizen in some respects even while, he is abroad. See Reid v. Covert, 3-5-1 U.S. I. 
5-6 (1957) (plurality opinion); United States v. Vardugo-Urtjuidez, 491 U.S. 259, 269-70 (1990); 
see also In re Terrorist Bombings of U.S. Embassies in East Africa, S52 F.3d 157, J 70 n.7 (2d 
Cir. 200S). The fact that a-central figure in al-Qaida or its associated forces is a U.S. citizen, 
however, does not give that person constitutional immunity from attack. This conclusion Rads 
support in Supreme Court case law addressing whether the military may constitutionally use 
certain types of military force against a U.S. citizen who is a pari of enemy forces. Sea Hctmdi v. 
Rumsfeld , 542JJ.S. 507, 521-24 (2004) (plurality opinion); Ex pane Qidrin, 317 U.S. 1,37-3# 
(1942)). ; } (b)(1) 

(b)(3) 

In Hamdi, a plurality of the Supreme Court used the Mathews v. EUlridge balancing test 
to analyze the Fifth Amendment due process rights of a U.S. citizen captured on the battlefield in 
Afghanistan and detained in the United States who wished to challenge the government’s 
assertion that he was a part of enemy forces, explaining that "the process due in any given 
instance is determined by weighing ‘the private interest that will be affected by the official 
action’ against (lie Government's asserted interest, ‘including the function involved’ and the 
burdens the Cmvernihent would lace iti providing greater process.’’ 542 U.S. at S29 (pl urality - 
opinion) (quoting Mathews v. El dr id ge, 424 U.S. 319, 335 (1976)). Under this balancing test, at 
least in circumstances where tte highest officers in the intelligence. Community have reviewed 
the factual basts for a lethal operation, andwhere the-GM lias rtwiewed,. and found infoa-sfete, an 
operation to capture a targeted individual iflstenei of killing him and continues to monitor whether 
changed circumstances would pennit such an alternative, the Constitution does not require the 
government to provide further process to the U.S. person before using lethal force against him, 
Sea Hamdi, 542 U.S. at 534 (plurality opinion) (“Itjhe panics agree that initial captures on the 
battlefield need not receive the pioccss we discuss here; that process is due only when the 
determination is made to continue to hold those who have been seized"). On the battlefield, the 
Government’s interests and burdens preclude offering a process to judge whether a detainee is 
truly an enemy combatant. : j' (b)(1) 

As explained above, such an operation would be carriei out against an individual a 
dccision-makcr could reasonably decide poses a “continued” and '‘imminent"'; , 


(b)(1) 

(b)(3) 
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threat 10 the United States Moreover, the £‘iA has 
csui dthau: vouJd capture rather than target such an individual ii uaaibk but that such a 
iiptiue opera! ion in Yemen would be infeasible at this time. 

(b)‘ 1■ 
(b)(3) 


Cf., eg.. Public Committee Againxt Torture in Israel v. Government of 
•' “< ) h i i M I'’'') 11 i s i > p toil!' um % i! Hi I i , uii ut 

Justice. MH> I(al thou gh arretd, investigation and trial '“might actually bo puruoutaily practical 
«ndo the- conditions of beifigererj. occupation, in which the army conn oh the men m which the 
operation takes place,” such alternatives “are act moans which can always ho used,'' either 
because they art impossible ui because they involve a great risk to the lives of soldiers). 

(b)(1) 

Although in- the “cireurostanecs of wary ' as: the Jlamtli plurality observed, "the risk of 
erroneous deprivation- of a eitasen’s. Kh&rty in the absence. o-fsbflTetent-pm&css ... is very reel,'” 
54:? US.. a' 5.30.. the plurality also- recognized that "the rettHties of'ebiTtktf v render certain uses of 
force “tteeesssHy ami appropriate.” iiicdtrdiitg : against U.S. Citizens who liavehtieoroc part of 
enemy foroes—atKl that ‘'dee isrpeess miaiysistatet^l not biittk at thesemtdhips,” 'iff; at 531. liras, 
at least where. as hare,, the target 's activities pose tt''hat5httbtrf..and imndnetu.threat of violence 
or death’’ to U S persons, tlw highest officers in the Intelligence Community have reviewed the 
factual basis for a lethal operation, and a capture operation would be infeasible - and where the 
CiA continues 10 monitor whether changed circumstances would permit such an alternative—the 
“realities of combat” and the weight of the geivemrtKnl’s interest inusing.an: authorized imams of 
lethal i'orcc against this enemy are such that i:lie : Constitution 1 would nai require the government 
to provide further process to the U.S. person before using such force. Cf JhmrJI 54? U.S. y 535 
( noting that the Court “accotdlu} fD 0 JM»fct^w» to Ok judgment* of 

military authorities in matters relating lo the actual prosecution of war, and . . the scope of that 
disci-etion riceessanlv is wide”) .(plurality opinion). 1 (b)(1) 

■ (b)(3) 

Similarly, oven assuming that the Fourth Amendment provides some protection to a U.S. 
person abroad who is part of al-Qaida and that the. sort of operation discussed here would result 
in a '■seizure” within the- moaning of that Amendment, such a lethal operation would not violate 
the Fourth- Amendment, lire Supreme Court lias made clear that the constitutionality of a seizure 
is determiited hy "MmicfingJ the ttBtur«-a»d'’q«6lhy Ihi? tnrrttsfcm‘Ohrim'lutUviilttJd^-Fnurth 

Amendment interests.against Hie importance of the gove-mnientaf iiumaas alleged to justify the 
intrusion," Tennessee: v. Garner, 471 U-S. f, fi-.{l'0S5):(iaiernftl ; t}uo : t«ti(Ni marks omitted), avetmt 
Se&tt v. Harris. 550 U.S. 372, 3-83 (2007), fiven imdotiwstre. law enforeemtsw operations:,- 4he 
Court has noted that”f wjhcre the officer has probable cause to believe that the suspect poses a 
ducat of serious physical harm. cither to the office! or to others, it is not constitutionally 
unreasonable to prevent escape by using deadly force.’' Gamer, 47 1 U.S. at 11. Thus, “if file 
suspect threatens the officer with a weapon or there is probable cause to believe that he has 
committed a crime involving the inffkttori or threatened infliction of serious physical harm. 
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(b)(3) 
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deadly force may he used if necessary to prevent escape ami if, where feasible, some warning, ha; 
been given,” Mat ! M2, ; ' ‘ (b)(1) 

(b)(3) 

The four'll Amendment '’r«ifionabiem’S,s" test is siumiion-depemiein. Cf. S'evil, 350 U.S. 
•rt 382 {Garner “did not establish a magical or'off switch that triggers rigid preconditions 
whcnevei an officer’s actions constitute ‘deadly force’”). What would constitute it reasonable 
use of let oaf force for purposes of domestic law enforcement operations will be very different 
from what would be reasonable in the situation discussed here, At least where high-lo\cl 
gpvcrmwal officials have determined that a capture operation oversea* is infeasible and that the 
targeted person is part of a dangerous enemy force and is engaged in activities that pose 3 
cmuiimcd and imminent threat to U.S persons or interests 

the use of lethal fee would not violate the Fourth Amendment. Rote, the intrusion on any 
Fourth Amendment interests would be outweighed by “the importance of the governmental 
interests {that) justify the intrusion,” Gamer, 471 U.S. at 8 , based cm the facts outlined above 
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